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Service(NMFS), NOAA, Commerce.

ACTION: Proposedrule.

SUMMARY: Under the Endungered
SpeciesAct, NMFS issueda proposed
determinationthattheeasternNorth
Pacific (California) stockof gray whale
should beremovedfrom the List of
EndangeredandThreatenedWildlife.
This proposedchangeis basedon
evidencethat this stockhasrecovered
to nearits estimatedoriginal population
sizeandis neitherin dangerof
extinctionthroughoutall or asignificant
portion of its range,nor likely to again
becomeendangeredwithin the
foreseeablefuture throughoutall or a
significantportion of its range.NMFS
believesthat thewesternPacific gray
whalestock,whichis geographically
isolatedfrom theeasternstock,hasnot
recoveredandshouldremainlistedas
endangered.
DATES: Commentson theproposedrule
mustbereceivedby January21, 1992.
Any requestfor apublic hearingmustbe
receivedby January8, 1992.

ADDRESSES: Commentsshouldbe
mailedto theDirector, Office of
ProtectedResources,NationalMarine
FisheriesService,1335East-West
Highway, SilverSpring,MD 20910.A
copy ofthe1991 StatusReviewReport is
availableuponrequest.
FOR FURTHER INFORMATION CONTACT:
Dr. CharlesKarnella,NMFS, at (301)
427—2322.

SUPPLEMENTARY INFORMATION:

Background
TheEndangeredSpeciesActof 1973

(ESA; 18 U.S.C.1531 et seq.) is
administeredjointly by theU.S.Fish
andWildlife Service(FWS), Department
of theInterior, andNMFS.NMFShas
jurisdiction overmostmarinespecies
andmakesdeterminationsundersection
4(a)of theESA asto whetherthe
speciesshouldbelistedas endangered
or threatened.TheFWSmaintainsand

~ / publishestheList of Endangeredand
ThreatenedWildlife (the List) in 50 CFR
part17 for all speciesdeterminedby
NMFS or FWSto beendangeredor
threatened.A list of threatenedand
endangeredspeciesunderthe
jurisdiction of NMFS is containedalso
in 50 CFR. 227.4and~222.23(a),

DEPARTMEItI OFCOM~I S~ection4~c)(2)of theESA requires,at

National Oceanic and Atmospheric leastonceevery5 years.a reviewof the
Administration specieson theList beconducted to

determinewhetheranyspeciesshould
50 CFR Part 222 be (1) removedfrom theList, (2)

changedin statusfrom anendangered
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syocies to a threatenedspeceSor Li)
hon~edin status f: urn a threatened

speciesto an erdangeradspecies.NMFS
completedits first 5-yearreview on the
stutusof endangeredwhalesin 1984
(Breiwich andBraham.1984). Based
upon that statusreview, NMFS
concludedthat althoughno longerin
dangerof extinction, becauseof limited
calvinggroundsandcoastalhabitat
whichis beingsubjectedto increasing
development,theeasternPacific gray
whale (Eschrichtius Robustus) stock
shouldnot bedelistedbut should be
upgradedto threatened(49FR 44774.
November8, 1984). No furtheraction
was taken,however.

On January3, 1990 (55FR 164),NMFS
announcedthat it wasconductingstatus
reviewson certainlistedspecies
(includingthegraywhale)underits
jurisdiction, andsolicitedcommentsand
biological information.Thatstatus
review hasnow beencompletedandis
availableto thegeneralpublic (see
ADDRESSES).

Thesetwo statusreviewsprovide an
overview of theavailableinformation.
alongwith pertinentreferences
concerningthedistribution,migration,
stockidentity, populationabundance
andmanagementconcernsfor thegray
whale.Theinformationin this proposed
rule is derivedmainly from these
reports.

Summaryof StatusReview

The graywhaleis confinedto the
NorthPacific Ocean.Two stocksoccur
in theNorthPacific:The easternNorth
Pacificor “California” stockwhich
breedsalongthewestcoastof North
America,andthewesternPacificor
“Korean” stockwhichapparentlybreeds
off thecoastof easternAsia (Rice,1981).
Becauseit usescoastalhabitats
extensively,thegraywhalewas
especiallyvulnerableto shore-based
whalingoperationsandboth stocks
wereseverelydepletedby theearly
1900s.Underlegalprotection,the
easternNorthPacific stockhas
recoveredto its estimatedoriginal, pre-
commercialexploitationpopulationsize.
The estimatedpresentstocksize
(21,113+/—688.Breiwicketai.,1989) is
aboveHenderson’s(1972, 1984)
estimatedinitial (1846)stocksi.zeof
15,000—20,000but belowReilly’s (1981)
estimatefor carryingcapacityof 24,000
graywhales.Between1967 and1988.the
stockincreasedatarate of 3.2percent
(+ I —0.5 percent)peryear
(InternationalWhaling Commission.
1990; andseeReilly et ci., 1983 and
Reilly, 1987,for analysisof the 1967—

1980d~.tiiPughci cL. 1090. tor the i98~~
1986datu,Brciv~ok ot ci.. 1089, for ‘he
1988 populationestimate)Using ReiiH
(1981) estimatewth Breiwirk et ci s
(1989)estimateof populationsize, it is
likely that thegray whale populationis
within its optimumsustdinable
population(OSP)sizeor at about88
percentof its carryingcapacity(21,113/
24,000=88 percent).However,more
recentlyReilly (in press)believesit is
not entirely clearwherethe population
is in relation to its currentlycarrying
capacity.The stockhasincreasedin
spite of increasedhumanuseof the
coastalhabitat (i.e.. nearshoremigration
routewheremating andcalving occur).
anda subsistencecatchof 167(+ 1—3.5)
whalesperyear by the SovietUnion
duringthepast30years(calculatedfrom
datain Ivashin,in press).

Most of theeasternNorthPacific
stockspendsthesummerfeedingin the
northernBeringandsouthernChukchi
Seas.An unknownnumberof
individuals summeralongthewest coast
of NorthAmericain apparentlyisolated
locationsasfar southasBaja California.
Mexico.Beginningin November,this
stockleavesthe BeringSeaand
migratesdowntheNorth American
coastto w+.nte.r mainly alongthewest
coastof Baja California.The pregnant
femalesassemblein certainshallow,
nearlylandlockedlagoonsandbays
wherethecalvesarebornfrom early
Januaryto mid-February.The majority
of graywhalesin Baja California
(includingsomecowswith calves)
spendthewinteroutsidethemajor
calvinglagoonsalongtheoutercoast
apparentlyfrom BahiadeSebastian
Vizcainoto Bocade lasAnimas. The
northboundmigrationbeginsin mid-
FebruaryandcontinuesthroughMay. By
April, theearlymigratingwhalesbegin
showingup in thesouthernBeringSea.
which they enterthroughUnimakPass.

ThewesternPacificstockformerly
occupiedthenorthernSeaof Okhotskin
the summer,andmigratedalongthe
coastof easternAsia to wintercalving
groundswhichprobablylie alongthe
coastof southernChinain Gwangxiand
Gwangdongprovinces,andaround
HainanIsland. Until the turn of this
century,anothermigrationrouteled
downtheeasternside of Japanto winter
ground&iaihaSetoinlandSea.Japan..
Thestatusof thewesternPacificstock
of graywhalesfruncertain(BrowneU
andChun,19773.Sightingsof 24 animals
in theOkhotskSeaandnine off the tip
of Kamchatkain 1983 (Blokhin etci.,
1985;VotrogovandBogoslovskaya,
1986), and34 in 1989 in the OkhotskSea
(Berzin, in press)suggestthat thestock

in sm,iii. Th~’r is no e’~ch’ncp h.’ His
reo ipie’d t~.entire former range
(OmLira, 1984) ~mc1‘“‘ i ii stock ~‘e :n.~,

e beenon)’,’ .s few thousand(O’rur~i
1988). It is likely that the stockis below
a critical population sizesufficient fur
recoveryandmaybe almost extinct
(Riceet ci.. 1984).

Thegray whale formerly occurredin
the North Atlantic, but hasbeenextinct
therefor severalcenturies.

ConsiderationasaSpeciesUnderthe
ESA

TheESA defines‘species”to include
anysubspeciesof fish, wildlife, or
plants,andanydistinctpopulation
segmentof anyspeciesor vertebrate
fish or wildlife whichinterbreedswhen
mature.

Two stocksof graywhalesremain
extant,both in the NorthPacificOcean:
The westernstock,which migrates
betweenfeedinggroundsin theSeaof
Okhotskandcalvinggroundsalongthe
SouthChinaCoast~and(2) theeastern
stock,whichmigratesbetweencalving
groundsalongtheWestCoastof Mexico
andfeedinggroundsin the Beringand
Chukchi Seas(RiceandWolman.1971).
Thesestocksappearto besignificantly
isolatedboth geographicallyand
reproductivelyfrom eachother.Recent
strandingsof graywhalesonthe
CommanderIslandsarebelievedto be
from theeasternstockwhile gray
whalesreportedalongtheKaznchatka
coastarebelievedto be from the
Okhotsk-SouthChinapopulation(IWC,
1990). Alternatively,all strandingsmay
befrom theKorean stock(Rice, 1981;
IWC 1986).Sincegray whalesmate
duringtheirautumnalsouthward
migration,rarevagrantswouldmake
interbreedingbetweentheCalifornia
andwesternPacificpopulationpossible
However, thatpossibilitywould be
greatlyreducedif, asRice (1981)
believeslikely, mostvagrantsare
immatureanimals.The absenceof
sightingsbetweenthe OkhotskSeaand
theCommanderIslandssuggeststhe
stocksareseparate.In addition,an
absenceof aboriginalwhale hunting
recordsalongthePacific coastof the
KamchatkaPeninsulasuggestsalackof
abundanceof graywhalesin thearea
andahiatusin distribution between
easternandwesternstocks(Mitchell.
1990).After reviewingthedataavailable
to it, the InternationalWhaling
Commission(IWC) ScientificCommittee
on theAssessmentof GrayWhales
(IWC, 1990)agreedthat theeasternand
westernpopulationsof graywhales



Federal Register I Vol. 56, No. 226 / Friday, November22, 1991 I ProposedRules 58871

p1 ob~b!y representgeographically
isolatedstocks.althoughrecognizing
that the existing dataaie not conclusive.

Basedon the abovediscussion,NMFS
believesthat the easternNorth Pacific
g~aywhalestockshouldbe considereda
distinctpopulationandhencea species
undertheESA.

Summaryof FactorsAffecting the
Species

Section4(a)(1)of theESA andthe
NMFS’ listing regulations(50 CFR part
424) setforth proceduresfor listing,
reclassifyingor removingspecies.The
Secretaryof eitherthe Interioror
Commercedependinguponthespecies
involved, mustdeterminethroughthe
regulatoryprocessif any speciesis
endangeredor threatenedbasedupon
anyoneor acombinationof the
following factors:(1) The presentor
threateneddestruction,modification, or
curtailmentof its habitator range;(2)
overutilizationfor commercial,
recreational,scientificor educational
purposes;(3) diseaseorpredation;(4)
inadequacyof existingregulatory
mechanisms;or (5) othernaturalor man-
madefactorsaffectingits continued
existence.Undersection4(a)(2)of the
ESA, if theSecretaryof Commerce
determinesthata speciesunderhis
jurisdiction shouldbe removedfrom the
List or changedin statusfrom
endangeredto threatened,theSecretary
then recommendssuchactionto the
Secretaryof theInterior, lithe Secretary
of the Interiorconcurswith theaction,
he mustimplementtheactionby
amendingthe List. However, if aspecies
is removedfrom theList, theSecretary
of (Commerceor theInteriordepending
uponthespeciesinvolved)undersection
4(g)of theESA, must implementa
systemin cooperationwith thestatesto
monitoreffectivelyfor aperiodnot less
than5 yearsthestatusof thespecies
andmustusethe emergencyauthority
provisionsunderparagraph(b)(7)of
section4 to preventasignificantrisk to
thewell-beingof anyrecoveredspecies.

(1) ThePresentor Threatened
Destruction,Modificationor
CurtailmentofIts Habitator Range

Two potentialthreatsto theeastern
NorthPacificgray whole population
maybeincreasingvesseltraffic,
including whalewatchingactivities,and
industrialdevelopment,including oil
andgasexplorationanddevelopment,in
the calvinglagoons,feedinggrounds,
andalongthe migrationroute.

Commercialcruiseboatsandsmall
pleasurecraft mayresultin harassment,
especiallyin the calvinglagoonsand
alongits migrationroute off California.
As whalewatchingactivitiesincrease

rapidly in southernCaliforniaandon
the Baja Peninsula.harassment
occurrencesare increasing
proportionally.Whale watchingby
recreationalandcommercialcraft may
negativelyimpact migratinggraywhales
by interruptingswimming patternsand
therebyincreasingenergyconsumption
(IWC, 1990). Vesselsin thecalving
lagoonsmaycauseshort-termflight
reactionsby gray whaleswhenthe
vesselis movingat high speedsor
erratically,but will showlittle response
to slow movingor anchoredvessels.
Graywhaleshavebeenreportedto
avoidvesselsat rangesof roughly0.5
km. andless,with no documented
responsesat furtherdistances(IWC,
1990).However,JonesandSwartz(1984)
in astudy of graywhalesin BahiaSan
lgnaciofound thatdatasuggestthatgray
whalespossesssufficientresiliencyto
toleratethephysicalpresenceand
activities of whale watchingvesselsand
skiffs andthenoiseproducedby this
level of activity without major
disruption.Theybelieveakeyfactor
responsiblefor maintainingastable
populationwithin their studylagoon
wastheestablishmentof thegraywhale
refugewhichprovidedanareafree of all
vesselactivity to whichwhalescould
retreatandthebehaviorof commercial
whalewatchoperatorsto minimize
disturbance.

UndertheMarineMammal Protection
Act (MMPA), graywhaleharassmentis
considereda “take” andis prohibited
thereunder.NMFS hasestablished
guidelinesfor whalewatchingin order
to avoidharassmentof graywhaleson
their migrationpathin U.S. watersand
will proposeregulationsto govern
whale-watchingactivities laterthisyear.
Theseregulations,which will be
effective within watersunderU.S.
jurisdiction but not in watersunder
jurisdiction of thegovernmentsof
CanadaandMexico,will esablish
minimum approachdistancesfor large
cetaceansandwill requireproceduresto
avoiddisruptingthenormal movement
or behaviorof amarinemammal.It is
anticipatedthat theseregulationswill
strengthenprotectivemeasuresfor gray
whalesprincipally duringmigratory
periods.

Themain graywhale calvinggrounds
in Mexico areLagunaOjo deLiebre
(Scammon’sLagoonwith 53 percentof
calves),LagunaGuerroNegro(9
percent),LagunaSanIgnacio(11
percent)andEsteroSoledad(12percent)
in Mexico (Riceeta!., 1984).Minor
calving areas,eachwith lessthanB
percentof the calves,areSanJuanico
Bight, BahiaMagdalena,BahiaAlmejas,
andBahiaSantaMarina(Riceet a!.
1981, 1984).Between1972and1979, the

Mexican Go~e:nmentdesignatedthree
(LagunaOjo de Liebre, LagunaCcci’ro
Negro.andLagunaSan Ignaclo) of the
four major calving lagoonsin Baja
California asgray whalerefuges.These
arethe lagoonsthatmost of the U.S.
tour boatsandprivatetouristsvisit. The
numberof vesselsallowed in the
lagoonsat anyonetime is limited by
permit, andentry into certainareasis
forbidden.To provide additional
protectionof graywhaleswithin
Mexican waters,the Governmentof
Mexico is in theprocessof
implementingits own standardsfor
governingwhalewatchingactivities.

A secondpotential threatto the
easternNorthPacific graywhalestock
is oil andgasexplorationandrelated
activities alongits migrationroute.Oil
andgasexplorationis contemplatedor
underway on theoutercontinentalshelf
(OCS)from Californiato theBeaufort
Sea,throughoutthemigrationrangeof
this species.(In addition,other typesof
mineralresourcedevelopment(e.g.,gold
mining) areunderconsiderationwithin
possiblegray whalefeedingareasin the
BeringSea.)Annually, thegraywhale
populationmigratesby or throughat
leasteight oil leaseareaswithin U.S.
waters(Riceet a]., 1984).

On thewintercalvinggrounds,
exploratoryareasinclude siteswithin
andadjacentto presentcalvingand
rearingareas,suchasthe offshore
watersof SebastianVizcainoBay,
whereseismicexplorationfor gas
depositstook placeduring1981.

Potentialimpactsfrom oil andgas
explorationanddevelopmentinclude
noisedisturbance,contactwith spilled
oil, habitatdegradationandpossible
lossordestructionof benthicprey
populationsuponwhichgraywhales
depend.Noisedisturbanceto gray
whaleshasbeenstudiedduringtheir
migrationsalongthe Californiacoast
(Malmeet a!., 1983and1984) andon
their calvinggroundsin BajaCalifornia
Sur, Mexico (Dahlheim1983, 1984;
Dahlheimet a!., 1984).Reactionsof gray
whalesto recordingsofindustrial noise
andto aseismicairgunsourceduring
migrationhaveshownthatavoidance
behavioroccursonly at relatively close
rangesat decibelsgreaterthan120dB
for continuousnoiseand160—170 dBfor
pulsedsoundssuchasfrom airguns
(Tyack,1988).Malmeet a!., (1984)for
example,founda50 percentprobability
of anavoidanceresponseof 2.5 km. off
centralCaliforniafor aseismicarray,
but only 40 m. for drillship noises.
However,becausenoisefrom oil and
gasactivities occursat frequencies
which overlapgraywhalecalling (and
assumed)hearingfrequencies,they may



58872 Federal Register / Vol. 56, No. 226 / Friday. November 22, 1991 / ProposedRules

also influenceothe.rbehaviorcausing.
for example.interferencewith
socia!izat~on.reproductivebehaviorand
communication.

Reactionsof gray whalesstudiedin
theircalving groundsto industrialnoises
weremore pronouncedthan thosefound
off centralCalifornia,including vacating
the studyareaduringtheprojectionof
drilling sounds,aswell aschangesin
theacousticalandobservedsurface
behavioranddistribution(Dahiheim.
1988).

Graywhalesmayalsobe sensitiveto
noisedisturbanceon their feeding
groundsandmightabandonproductive
feedingareasif excessivelydisturbed.
Relianceon lessproductiveareascould
leavetheanimalswith insufficientbody
reservesfor theirsuccessfulmigration
andreproduction.However,becauseof
its abundanceandrange,thepresent
graywhalepopulationcouldlikely
toleratewithout significanteffects,the
short-termandnon-recurringlocal
impactsbroughton by seismic
exploration(NMFS Biological Opinion
for LeaseSale100, datedDecember21.
1984).

A third potentialthreatto thegray
whaleis thepossibilityof amajoroil
spill thatwould affectalargeportion of
the population.Assumingan oil spill
wereto occurandcontactgraywhales.
theworstadverseimpactsto whales
from contactwould includedeathor
illnesscausedby ingestionor inhalation
of oil, irritation of skin andeyes,fouling
of feedingmechanisms,andreductionof
food suppliesthroughcontaminationor
lossesof food organisms.Although no
dataexist at this time, likely direct
adverseimpactsinclude (1)
conjunctivitisandcornealeye
inflammationleadingto reducedvision
andpossibleblindness,(2) development
of skin ulcerationsfrom existingeroded
areason theskinsurfacewith
subsequentpossibilityof infection, (3)
compromisingof tactile hairsassensory
structures,and(4) developmentof
bronchitis orpneumoniaasaresultof
inhaledirritants(Albert, 1981).In
general,however,the resultsof Geraci
andSt.Aubin (1982,1985; Geraci,1990)
indicatethatwhalesarelikely to suffer
only minor impactsif theycontactoil
spills, andthat theyarelikely to recover
ft’om theseeffects.

Becausetheprobableeffectson
whalesfromcontactingoil include
temporaryfouling of baleen,andtoxic
effectsfromingestionof oil, oil spills
mayposeagreaterproblemfor thegray
whaleon its feedinggroundsthanduring
its migration.In a laboratorystudyon
bowheadwhales(Balaenamysticetus),
baleenplatesfouledby oil had
decreasedfiltering efficiencyfor at least

30 days,but 85 percentof the efficiency
wasrestoredwithin 8 hours
(Braithwaiteeta!.. 1983). However, the
toxic effectsof ingestingoil remain
unknown.A recentcomputermodel
simulating an oil spill, projecteda6.3
percentchancethatat leastonegray
whalewould encounteroil in theBering
Seaduring the 30- to 40-yearlifespanof
an individual oil field (Neff, 1990).

Oil spills, thechemicalsusedto break
up andsink surfaceoil, andother
anthropogenicmaterialscouldalsoharm
graywhalesby reducingor
contaminatingtheir food resource.Gray
whalesareopportunisticfeederson
benthicampeliscidamphipods,and
otherbottom dwelling organisms
(Nerini, 1984).Most feedingtakesplace
betweenMay andSeptemberin the
northernwaters,with little food
consumptionduringmigrationandon
the calvinggrounds(Nerini, 1984).The
effectsof pollutantson thebenthic
organismson which thesewhalesfeed
aregenerallyunknown.Preliminary
resultsfroma studyby NMFS on
contaminantsfoundin graywhales
strandednearPugetSoundindicatethat
heavymetallevelsappearto betoo low
to causeanydeleteriouseffects.In
addition,theconcentrationsof PCBsand
DDT whereverylow comparedto other
whalelevelsandarebelowlevels
known to causeimpairment(NMFS
unpublisheddata).Accordingto
Brownell andO’Shea(1990), levelsof
organochiorinepollutantsthatmay
causereproductiveproblemsin other
mammalsarehigherthanthosereported
in baleenwhales.In addition,gray
whalesfeedmostly in colderwatersthat
havebeenlessexposedto
organochiorinepollutants(IWC. 1990).

Coastalandoffshoreindustrial
activities may alsoresultin some
impacts.Forexample,in the calving
lagoonof GuerreroNegro,daily
dredgingandvesseltraffic between1957
and1967reportedlycausedthewhales
to abandonthearea.Six yearsafterthe
dredgingandbargeactivity ceased,gray
whalesbeganto returnto the lagoon
(Gard,1974;BryantandLafferty, 1980).
Exploitationof phosphorusnearthe
calvinglagoonof BahiaMagdalenamay
becausefor concern(Cordoba,1981).
Becauseof thescarcityof suitable
isolatedcalvingandnurseryareasfor
gray whales,andthewhales’
specializedfeedinghabits,futurecoastal
or shallow-waterdevelopmentshould
bemonitoredto determinethe effectson
anycritical stagesof thegraywhale’s
life cycle.

As the recoveryof thegraywhale
populationhasoccurredconcurrentwith
extensiveOCSgeophysicalexploration
andotheractivities throughoutits range,

NMFS concludesthat currentandnear-
future levelsof humanactivitiesdO not
posea threatto the species’continued
existence,but doesnot rule out the
possibility that partsor all of this stock
andcertaincomponentsof its habitat
havebeenand/orarebeingstressedor
that the effectswill not bemanifested
overtime aschangesin productivity.
mortality ordistribution.

(2) Overutilizationfor Commercial,
Recreational,Scientifr’cor Educational
Purposes

Asa resultof commercialwhaling
operations,thegraywhalewasseverely
depletedby theearly1900’s.After 1946,
commercialwhalingon graywhaleswas
bannedby theInternationalConvention
for theRegulationof Whaling.Between
1959and1969, 316graywhaleswere
killed underSpecialScientificPermits
off California.

Eskimosliving on the shoresof the
northernBeringSeaandtheChukchi
Seahavehuntedwhalesfor perhaps
severalthousandyears.In Alaska,the
catchis mostlybowheadwhaleswith
veryfew graywhalestaken.However,
on theChukotkacoastof theU.S.S.R.,
thecatchhasbeenalmostentirely gray
whales.Since1969,graywhaleshave
beentakenby the SovietGovernment
for theChukchi Eskimosusingone
moderncatcherboat.The total
aboriginalcatchhasaveragedabout165
graywhalesperyearsince1967. The
currentcatchlimit setby the IWC is 169
peryear.This authorizedsubsistence
catchof graywhalesin theArctic is
believedto be within the maximum
sustainableyield for the species(Reilly.
1984).

(3)Diseaseor Predation

The naturalmortality rateof thegray
whaleis low, approximately0.056for
adultsand0.132for juveniles(Reilly,
1981).Thereis no informationindicating
thatdiseaseor predationconstitutesa
threatto the continuedwelfareof the
species.

Thekiller whale (Orcinusoiva)
appearsto be theonly non-human
predatoron graywhales.Evidencefrom
the necropsyof 39 graywhalesthat
strandedon St. LawrenceIsland
indicatedthat 16 hadbeenkilled by
killer whales(Fayeta!.,1978).The
mortality ratefrom killer whaleattacks
is unknown.However, thefrequencyof
toothscarsongraywhalecarcasses
indicatesthatkiller whaleattacksare
oftennot fatal.

Moderatenumbersof graywhale
calvesstrandin andnearthenursery
lagoons(SwartzandJones,1983). In
addition,afew adultsstrandeveryyear
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throughouttheir range.but thenumbers
appearlow compared~ith the sizeof
thepopulation(Riceet 01.. 1984). In 1989,
29 (3 possiblerecounts)gray whales
were reportedstrandedin Alaskafrom
theareafrom PrinceWilliam Soundto
theAlaskanPeninsulaandinto Bristol
Bay aroundthe time of the EXXON
VALDEZ oil spill; nine (2possible
recounts)of thoseanimalswere
reportedstrandednearthesouthernend
of Kodiak Island. southwestanddown-
currentof the oil spill area.In 1990, 2&
graywhaleswerecountedoff the
southernendof Kodiak Island.Surveys
of theotherareaswerenot conducted
thatyear.Although somegraywhales
were reportedin 1989 to haveoil on
theirbaleen,apparentlynonehadoil in
thedigestivetract(MooreandClarkas
reportedin IWC.1990).Therelationship
of thesestrandingsto theoil spill remain
conjecturalat this time.

Recentstrandingareportedalongthe
Washington/Oregoncoasthavealso
beenhigherthanthemeanfor thepasta
years.butnothigherthanhistoric
records(NWAFC strandingdata).The
maJorityof theseanimalsapparently
diedoutsidePugetSoundandwere
carriedby currentsto theoutercoastof
WashingtonandtheStraits of Juande
Fuca.

(4) inadequacyofExistingRegulatory
Meciio.niszns

Existing lawsandregulationsare
consideredadequatefor the
conservationof thegraywhale.Under
legalprotection,theeasternNorth
Pacificgraywhalestockhas recovered
to nearor aboveits estimatedpre-
commercialexploitationpopulationsize.
Most of theprotectivemeasuresfor the
graywhale would remainevenwithout
listing underthe ESA.The graywhaleis
protectedin theUnitedStatesunderthe
MMPA andtheWhalingConvention
Act, internationallyunderthe
InternationalConventionfor the
Regulationof Whalingaswell asunder
nationallegislation in Canada,Mexico,
andtheU.S.S.R..althoughthe
effectivenessof this legislationis not
known. Mexico hasparticularlydetailed
legislationprotectingthecalving
~ngoonsfrom disturbance(Klinowska,
1991).

Additional protectionis afforded
internationallyundertheConventionon
InternationalTradein Endangered
Speciesof Wild FaunaandFlora
(CITES).CITES was createdto prevent
speciesbecomingthreatenedthrough
internationaltrade(WellsandBarzdo,
1991)andprohibitscommercialtrade in
seriouslythreatenedspecies,whichare
listedin CITESappendixL Tradein
appendixI species,suchasthegray

whale,maybe authorizedonly in
axceptionalcircumstances(e.g..
scientific research),andprovidedthe
import is not for commercialpurposes.
All internationalshipmentsmustbe
coveredby anexportpermitandan
import permit fromthecountryof
destination.

In theUnitedStates,irrespectiveof
theoutcomeof this proposal,activities
that incidentally takemarinemammals
areeitherlimited underanMMPA small
takeexemptionorprohibited.Oil and
gasexplorationactivities, for example,
areeligible to applyfor asmall take
exemptionundersection101(afl5Jof the
MMPA. Underboth implementing
regulationsandLetterof Authorization,
NMFS requirestheoil andgasindustry
to takeappropriatemeasuresto avoid
impactsto graywhalesandto plan
leasingandexplorationactivities in
suchaway asto reducethelikelihood
of adverselyaffectingthegraywhale.
The Lettersof Authorizationalso
induderequirementsfor monitoringand
reporting..For the1991/92exploration
season,NMFS hasissuedfive Lettersof
Authorization(50FR 47742,Sept.20.
1991).

(5J OtherNaturalor Man-macfeFactors
AffectingIts ContinuedExistence

Thenarrow,nearshorecorridorin
whichgraywhalesmigrateresultsin a
high probability that theywill encounter
andperhapsbecomeentangledin gear
from severalcommercialfisheries..
NorrisandPrescott(1961)document
entanglementin gilinetssincethelate
1950s.Datafrom theNMFS-
administeredstrandingnetworks
documentthatcommercialgilinet
fisheriestake graywhalesincidentalto
fishing. NMFS’s SouthwestRegionhas
maintainedrecordsof reportedgray
whaleentanglementsin California
gilinet fisheriessince the1984/85
migration. Thenumberof entanglements
hasvariedfrom alow of 7
entanglementsandno mortality during
the1985/86migrationto ahigh of15
entanglementsand 3mortalitiesduring
the1986/87migration.Thenumberof
entanglementsanddeathsdeclined
duringthe1987/88migration to 7
entanglementsandI mortality. This
reductionin entanglementsmay have
beendueto regulationsimplementedby
theStateof California in thefall of 1987
that requirefishermento constructtheir
netsso that whalescanbreakthrough
them andthat prohibit fishing near
majorwhaleconcentrations.However,
no study wasin placeto quantifythe
effectivenessof theseregulationsand
thedeclinein entangimentcouldbedue
to naturalvariation.

The CaliforniaDepartmentof Fish and
Game(CDF&G) observedone
hnlaenopterid(probablya mick~tv.h~’)
during 177observerdaysspent
monitoringthesharkandswordfishddft
netfisheryin 1980. CDF&G’s southern
Californiasetnetmonitoringprogram
monitoredabout5 percentof the fishing
effortduringfrom 1983 through1986and
observedno graywhale entanglements
(Collins et at.1984, 1985, 1986; Vojkovich
etat. 1987).Likewise, CDF&G setnet
observersin northernCalifornia
reportedno graywhalesentanglements
duringmonitoringof about1 percentof
thefishing effort from 1984through1987
(Wild, 1985, 1986).

In thePacificNorthwest,gray whales
havebeenobservedentangledin salmon
setnetsoff northernWashingtonandin
crabpot lines off Oregon.These
entanglementsareinfrequent,occurring
onceeveryI to 3 yearsin thesetnet
fisheryandonceevery3 to 5yearsin
thecrabfishery. (NMFS, 1991).

HeyningandDahlheim(1990)reported
on strandingsandincidentaltakesof
graywhalesfrom Alaskato Mexico for
theyears1975—1988.Craywhale
strandingswereexaminedcarefully to
documentwhethertheanimalhadbeen
entangledin fishinggear.Someknown
fisherykills ofgraywhalesboreno
evidenceof entanglementafter
strandingdespitethoroughexamination
(HeyningandLewis, 1990). Datafrom
theHeyningandLewisstudysuggested
that (1) sexuallyimmatureanimals
represented90percentof all strandings,
and (2) graywhalemortality relatedto
fisheriesinteractionsis likely
insignificant relativeto thepresent
populationsize.

Minima! estimatesof fisheries-related
mortality for strandedanimalsranged
from 8.7 to 25.8percent(1-leyningand
Dahlheirn,1990).Noneof the20 animals
documentedin thatreportfromAlaskan
feedinggroundshadindicationsof
entanglementin fishinggear.In theGulf
of AlaskaandAlaskanPeninsulaarea,4
animalsout of29 (13.8percent)were
involvedin fishinggear.Bairdeta!.
(1990)reviewedtheavailable
informationfor British Columbiaand
found4 animalsout of 39 strandings
(11.1percent)wereinvolved in fishing
gear.Theynotedthat if theyincluded
only the15 strandingsthatwere
carefullyexamined,then26.7 percentof
mortalitieswerefisheriesrelated.

The fisheriesrelatedmortality for
Washington,Oregonandnorthern
CaliforniaareBout of 50(16percent),2
out of 23 (8.7 percent),and6 out of 47
(12.8percent),respectively.In southern
California,morecarcasseshavebeen
examinedthoroughlyand25 out of 92
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(25.8percent)weremortalitiesrelatedto
fishing operations.HeyningandLewis
(1990) havereviewedb:ileen whale
entanglementsin this regionandfound
that themajority of gray whale
entanglementsinvolved immature
animalsbut not calves.Almost two-
thirds of theseentanglementsoccurred
duringthenorthboundmigration.

ConsultationsUnderSection7of the
ESA

BetweenJanuary20, 1983, and
December21, 1984, NMFS issuedfive
site specificSection7 biological
opinions concerninggraywhalesthat
containedfindingsthat certainOCS
activitiescould jeopardizethecontinued
existenceof thespecies.’These
opinions werefor OCSLeaseSale57,
NortonSound,1/20/83; OCSLeaseSale
70. St.GeorgeBasin,3/9/83; OCSLease
Sale89, St.GeorgeBasin,3/21/84;OCS
LeaseSale92, NorthAleutianBasin,3/
21/84; andOCSLeaseSale100,Norton
Sound,12/21/84.In general,these
biological opinionsnotedthat,other
thanfor geophysicalseismicsurveys,
impactsfromdrilling noiseandsupport
activitiesassociatedwith OCSoil and
gasexplorationwerenot likely to
jeopardizethecontinuedexisteceof
graywhales.Theseopinions notedthat
geophysicalseismicactivities could
affectgraywhale migrationsandwere
likely to jeopardizethe continued
existenceof thesespecies.Similarly,
theseopinionsnotedthatan
uncontrolledblowout ormajor oil spill
in thesaleareawhengraywhaleswere
presentwaslikely to jeopardizethe
continuedexistenceof this species.It
wasnotedalso that therewas
insufficientinformationto determine
whetherornot thecumulativeimpacts
from oil andgasdevelopmentcould
jeopardizethecontinuedexistenceof
thegray whale.Leasesales100and89
werecanceledin April andMay of 1986,
respectivelyLeasesales57 and70,
whichwereheld in MarchandApril.
1983, havenot beenactivated.

Sincethe issuanceof thesefive
biological opinions in 1983 and1984, a
numberof studieshavebeencompleted
on thepossibleeffectsof OCSactivities
on gray whales.This researchwas
discussedin somedetailabove.In
general.researchresultsindicatethat (1)

On January ~2,1982. NMFS issued a regional
BioLogical Opinion for proposed OCS leasing and
exploration in four planning areas of the Bering Sea
(i.e., Norton Sound, St. George Basin. Northern
Aleutian Shelfand Navarin Basin). NMFS
concluded that there was insufficient information
concerning oil and gas exploration activities in the
Bering Sea to allow a determination whether such
activities are likely to jeopardize the continued
existence of endangered whales found there.

the sizeof thegray whalestockis large
andincreasing:(2) reactionsof gray
whalesto recordingsof industrialnoise
andmore particularlyto a seismic
airgunsourceduring migration have
shownthat avoidancebehavioroccurs
only at relativelycloseranges;(3) there
is a Low probabilityof anoil spill
resultingfrom ablowoutduring
exploratorydrilling (Minerals
ManagementService.1987a.1987b);(4)
thereis a low probability of anyspilled
oil interceptingwhales(Neff. 1990); and
(5) thereis evidence(Kent eta]. 1982;
Geraci,1990; GeraciandSt. Aubin, 1982;
St.Aubin et a!., 1984)indicatingthat
whalesmaybe ableto avoidcontact
with spilled oil, arelikely to sufferonly
minor impactsif theycontactor ingest
spilled oil, andarelikely to recoverfrom
thoseeffects.Basedupontheseresults,
NMFS now believesthatwhile the
cumulativeimpactsfrom oil andgas
activities mayhavethepotentialto
adverselyaffect theeasternNorth
Pacificgray whalestock, theseimpacts
arenot likely to jeopardizeits continued
existence.

More recently,biologicalopinions
concerninggraywhaleshavecontained
no jeopardydeterminations.These
includebiological opinions for the
Beaufort/ChukchiSea(Leasesales71
and87 BeaufortSea(Diapir Field) 5/19/
82 and12/19/83;Leasesale87 and97,
BeaufortSea12/19/83and5/20/87;
LeaseSale109.ChukchiSea9/1/87;and
Arctic Region11/23/881,theBeringSea
(Norton SoundOCSmining program;5/
5/88)andnorthernandsouthern
California (LeaseSale91. northern
California4/28/88;LeaseSale73, Santa
Maria Basin8/9/83; LeaseSale80,
southernCalifornia10/4/83).

Nonew leasesalesareproposedfor
Washington,Oregon,or centraland
northernCalifornia before1997 In
southernCaliforniano leasesalesare
contemplateduntil at least1996 when86
blocksin theSantaMaria Basinand
SantaBarbaraChannelwill be
considered(MineralsManagement
Service,1991). In Alaska. two lease
salesin theBeaufortSea(1993and
1996), two for the ChuckchiSea(1994
and1997)andoneeachin CookInlet
(1994)andGulf of Alaska(1995)are
proposed,andseveraladditionalsales
arepossible(MineralsManagement
Service.1991).

Discussion

An endangeredspeciesis anyspecies
that is in dangerof extinction
throughoutall ora significantportion of
its range;a threatenedspeciesis any
speciesthat is likely to becomean
endangeredspecieswithin the

foreseeableFuture.TheESA requires
that a determi,mtionto list (or delistl a
speciesas endangeredor threutenedbe
madesolely on the basisof the best
availablescientificandcommercial
information concerningthat species
relative to thefactorsdiscussedabove.

The easternNorthPacificstockof the
gray whalehasrecoveredto nearor
aboveits estimatedpre-commercial
exploitationpopulationsize. It is at
approximately88 percentof its
estimatedcarryingcapacityandis
probablystill increasing.NMFS
thereforebelievesthatthis stockis not
currentlyin dangerof extinction
throughoutall or a significantportion of
its range.Moreover,eventhough the
easternPacificgraywhalestock
inhabitscoastalwatersthat are
increasinglyimpactedby human
activities, thestockcontinuesto
increaseand,therefore,is not likely to
becomeanendangeredspeciesagain
within the foreseeablefutqre throughout
all or a significantportion of its range.
Basedupontheassessmentsdiscussed
above,NMFS believesthat individual
andcumulativeimpacts.while theymay
havethepotential to adverselyaffect
theeasternNorthPacificgraywhale
stock,arenot likely to jeopardizeits
continuedexistence.Therefore.NMFS
believestheeasternNorth Pacific stock
of thegraywhale shouldberemoved
from the list of Endangeredand
ThreatenedSpeciesunderthe
EndangeredSpeciesunderthe ESA.
However,becausethegraywhaleis
exposedfrequentlyto humanactivities,
andcumulativeimpactsmayresultin
someindirecteffects, long-term
monitoringof thehealthof thegray
whalestockshould be conducted.

RemovingtheeasternNorth Pacific
graywhalestockfrom theList would
not resultin a majorreductionin
protection.While the protectionsand
prohibitionsof the ESA, including the
consultationrequirementsof section7.
would ceaseto apply, thegraywhale
would remainsubjectto prohibitions
against takingunderthe MMPA. In
addition,becausethespeciesalso
remainsprotectedunderthe U.S.
WhalingConventionAct and
InternationalConventionfor the
Regulationof Whaling,the numberof
gray whalesauthorizedto be takenfor
subsistencepurposeswould continueto
belimited by theIWC.

NMFS also believesthat thewestern
Pacificgraywhalestock,whichis
geographicallyisolatedfrom theeastern
stock,hasnot recoveredandshould
remainlisted asendangered.
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Nionitoririg

Section4(g)of theESA ~euuiresthat
whenevera speciesis removedfrom the
List, theSecretaryimplementa system.
in cooperationwith thestates,to
monitoreffectively thestatusof any
speciesthathasrecoveredto thepoint
wheretheprotectivemeasuresprovided
underthe ESA areno longernecessary.
This monitoringprogramwill continue
for at least5 yearsand,if at any time
duringthatperiodtheSecretaryfinds
that the species’well-beingis undera
significantrisk, the ESA (section4(b)(7))
providesthatemergencyprotective
regulationsshall beissuedto ensurethe
conservationof anyrecoveredspecies.

As partof its monitoring program,
NMFSintendsto createaTaskGroup
responsiblefor momtoringactivities
potentiallyimpactinggraywhales.This
TaskGroupwill consistofmarine
mammalscientistsfamiliar with either
graywhalebiology orrelatedsubject
matter‘andwill beexpectedto
coordinateinternalresearchon gray
whales,encourageindependentresearch
in areasnot currentlyfundedo~
invetigatedby NMFS. andserveasa
quickresponseadvisoryteamin the
eventof anycatastrophicevent
impactinggraywhales.The TaskGroup
will also recommendto theAssistant
Administratorfor Fisheries.MOAA
(AssistantAdministrator)appropriate
stepsnecessaryto mitigate any
catastrophiceventincluding the
reimpositionof emergencyprotective
measures.Finally, within 6months
following theconclusionof the fIrst 5-
yearmonitoringprogram,theTask
Groupwill conducta comprehensive
“statusreview”of thegraywhalewhich
will be forwardedto theA~istant
Administratorfor approvalandrelease
to thegeneralpublic for review and
comment.Includedin that reportwill be
a recommendationon whether~l) to
continuethemonitoringprogramfor an.
additional5 years,(2) terminatethe
monitoring programor (3} reconsiderthe
statusof thegraywhale

NMFSencouragestheMineraLs
ManagementServ!ce(MMS) and other
Federalagenciesto continuestudieson
graywhaledistribution,abundance,and
habitatusein the Bering.ChukchLand
Beaufortseasandon theimpactsof
seismicexploration,offshoredrilling
activities,oil spills, andvesseltraffic. In
addition to researchon graywhales
conductedin theUnitedStatesthrough
independentlyfundedsourcesandin
Mexicoby thegovernmentof Mexico,
NMFS plansto conductthe following as
part of its monitoringprogram:

(1) Monitor thestatusof the gray
t’ baleandhabitatsesentialto its
survival;

(al Cinducta iiennial population
assessmentto include;

(i) A censusof the southbound
migration for comparisonwith historical
research;

(ii) Carryout researchasneededto
determineanypotentialbiasesin the
estimationof procedures(e.g.,offshore
distribution,tails of the migration,night-
time migrationrates);

(iii) Estimatepopulationproductivity
using dataobtainedfrom (i) and(ii)
above,andfrom life history studies,as
maybe appropriate,suchascalf
production;and

(iv) A determinationof the shapeof
theproductincurveof thepopulation—
that is, the “point” or seriesof estimates
whichsuggestthat the population has
reachedits carryingcapacity.

(2) Ta the extentpossible.encourage
MMS to continuestudiesto determine
the impactsofoil spills; vesseltraffic,
including noise;seismicexplorationsand
offshore drilling activities angray
whales.

~3}Continuemonitoring the level of
graywhalemortality throughsmalltake
andcommercialfisheryexemptions,
strandingprogramsand otheractivities.

(4) Implementwhale watching
regulationsfor U.S. citizensaridothers
within theU.S. EEZ andpromotewith
Mexico andCanada theuseof similar
standardsfor whale watching within
their waters.

(5)Continueandpromoteincreased
cooperativestudieswith Mexico to
monitor habitat useand theimpactsof
whale watching on theMexican calving
grounds;encouragetheenforcementof
graywhale sanctuaryregulationsin
Mexico, andfor operatorsof US.whale
watch vesselsto observeMexican
sanctuaryregulations.

PublicCommentsRequested

NMFS issoliciting informationand
commentson thisproposedaction.
Specifically, NMFSis requesting
informationonthestatusof thegray
whale,potentialthreatsto the
popuLation,andthe effectsof activities
on the species.In makingafinal
determinationconcerningthestatusof
thegray whaleundertheESA. NMFS
will take into accountthe data, views,
andcommentsreceivedduringthe
commentperiod. In accot~Iancewith
section4(a)(2)of the ESA, NMFS i~
requestingtheconcurrenceof theFWS
on this proposal..
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Classification

The1982 amendmentsto the ESA
(Pub.L. 97—304) in section4(b)(1)(A).
restrictedtheinformationthat maybe
considered when assessingspeciesfor
listing. Basedon this limitation of
criteria for alistin.g decisionandthe
opinion in PacificLegalFoundationv.
Andrus,857 F.2d829 (6th Cir., 1981),
NMFS hascategorically excluded all

endangeredspecieslistings from
environmentalassessmentrequirements
of theNalional EnvironmentalPolicy
Act (48 FR 4413, February6, 1984).

TheConferenceReporton the 1982
amendmentsto theESA. notesthat
economicconsiderationhaveno
relevanceto determinationsregarding
statusof species,andthatExecutive
Order(E.O.)12291economicanalysis
requirements,theRegulatoryFlexibility
Act andthePaperworkReductionAct
arenot applicableto the listing process.
Similarly, listingactionsarenot subject
to the requirementsof E.O.12612.

List of Subjectsin 50 CFR Part222

Administrative practice and
procedure; Endangeredand threatened
wildlife; Exports; Fish; Imports; Marine
mammals; Reporting and recordkeeping
requirements.

Dated:November18, 1991.
William W. Fox, Jr.,
AssistantAdministratorfor Fisheries.

For thereasonsset forth in the
preamole, 50 CFR part 222 is proposed
to be amended as follows:

PART 222—ENDANGERED FISH OR
WILDLIFE

1. The authoritycitation for part222
continuesto readasfollows:

Authority: 16 U.S.C.1531—1543.

§ 223.23 [AmendedI
2. In § 222.23(a),paragraph(a) is

amendedby removing the words “Gray
whale (Eschrichtiusrobustus(glaucus.
gibbosus))” in thesecondsentenceand
addingin theirplacethe words:
“WesternPacific (Korean)Graywhale
(Eschrichtiusrobustus).”
(FRDcc.91—28081Filed 11—21—91;8:45 amJ
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